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can build better solutions for your clients.

For more than a century, we have helped individuals and families thrive with
our comprehensive wealth management solutions. Let’s work together to

provide your clients with the resources to help meet their complex needs.

For more information about how we can

help your clients achieve their goals, contact:

Jeff Wolken

Senior Vice President

National Director, Delaware Trust Planning
302.651.8192
jwolken@wilmingtontrust.com
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MEMBER OF THE M&T FAMILY

wilmingtontrust.com

Wilmington Trust is a registered service mark used in connection with various fiduciary and non-fiduciary services offered by certain subsidiaries of M&T Bank Corporation.
Wilmington Trust traces its roots to the founding of WTC in 1903.

Investing involves risks and you may incur a profit or a loss.

©2022 M&T Bank and its affiliates and subsidiaries. All rights reserved.
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by
Dominic C. Canuso

EVP & Chief Financial Officer
WSFS Bank

Chair
Delaware Bankers Association

“The entire
membership of

the Delaware
Bankers Association
thank Tom Collins
for his service to
the financial
services

industry. ”
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ave you noticed that many of the
H more notable recent innovations

in our daily lives aren’t changes
in “what” we do but “how” we do it. Uber
improved the taxi experience. Amazon
improved the shopping experience. Tesla
improved the driving experience. Taxis,
shopping, and driving aren’t new, but
how they deliver these services now
has been a game changer, and has led to
these companies being among the most
valuable companies in the world.

Like many of these innovations and
changes in how we do things, the DBA
has evolved how we deliver our mission
and purpose. The founding mission of
the DBA was "to promote the general
welfare and usefulness of financial
institutions and to secure uniformity of
action, together with the practical benefits
derived from personal acquaintance and
from discussion of subjects of importance
to the banking and commercial interest of
the State of Delaware." That's our reason
for banding together as an association.
Our challenge is to meet that mission in
ways that are innovative.

Central to our mission is advocacy
for the financial services industry
in the Delaware Legislature.
Throughoutthe DBA'shistory, Delaware's
banks have been well-served by a strong
succession of advocates in Dover. These
individuals have the responsibility
of helping to keep Delaware a locale
where our industry can thrive and serve
the community. For the past nine years,
we've had the good fortune to have Tom
Collins leading that effort in Dover.

Tom began his career researching and
preparing legal memoranda and drafting
judicial opinions in corporate law and
equity for the Court of Chancery. Before
joining Wilmington Trust, he practiced
law for a brief time in the areas of
personal injury, product liability, real
estate, and commercial litigation. At
Wilmington Trust, Tom was ultimately

responsible for all corporate and banking
legal functions, regulatory compliance,
insurance risk management and was the
Corporate Secretary. He then became a
member of the executive management
team for a financial technology start-up
developing an interest-free credit card
repayable through payroll deduction.

Tom continued his career at JPMorgan
Chase, advising, negotiating, and
documenting co-brand, private label,
and affinity credit card co-marketing
transactions, card portfolio sales, and
servicing agreements. At Chase, he was
part of the JPMorgan Market Leadership
Team, the JPMorgan Ambassadors
Program and participated in Delaware-
related government relations.

In 2013, after his distinguished tenure
with two of Delaware's top banks, Tom
joined the Delaware Bankers Association
as Executive Vice President, Government
Relations. Over the past nine years,
Tom’s vigilance and effort championing
the banking industry in the Legislature
has indeed promoted the general welfare
and usefulness of financial institutions
in the State of Delaware. And now, Tom
has decided to retire from an industry he
served so well.

The Board, the staff, and the entire
membership of the Delaware Bankers
Association thank Tom Collins for his
service to the financial services industry.
Like Uber, Tesla, and other innovators,
Tom Collins has delivered what
Delaware's financial services industry
needed in ways that were truly game-
changing. @ Tom  exemplifies  the
Association's commitment to finding
innovative ways to serve the industry and
the community. We extend best wishes
for a long, happy, and well-deserved
retirement! Thank you, Tom!

/’ - -




Supporting
visionaries.

With more than 200 attorneys
representing financial services
companies, Troutman Pepper

has a long history of serving the
banking industry by forging strong
relationships with clients. We are
proud to support the Delaware
Bankers Association as trusted
advisors assisting with bank
regulation, consumer and real
estate lending, M&A and capital
raises, workouts and restructurings,
and operational issues.

troutman’
pepper

troutman.com/financial_services

Troutman Pepper Hamilton Sanders LLP




Presicdent’s Report

by

Sarah A. Long

President, CEO & Treuasurer
Delaware Bankers Association

“A special
thank you to all
exhibitors and
sponsors for
investing in

this year’s
Delaware Trust
Conference. ”
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The seventeenth annual Delaware
Trust Conference featured a stellar
lineup of the nation’s top trust,
legal, and wealth management experts
who highlighted the unique advantages
provided by Delaware trusts. Delaware
has long been recognized around the
globe as the premier state for wealth
management.

This year’s conference was held at the
spacious Chase Center on the Riverfront
and was live-streamed. Additional on-
demand sessions were pre-recorded.
All sessions were available on-demand
through November 30th. Thank you to
the over 470 Conference attendees who
brought energy and enthusiasm to the
room.

The 2022 Delaware Trust Conference
Executive Committee led by Chair:
David Diamond, President of The
Northern Trust Company of Delaware;
Co-Chair: Elizabeth Luk, Director,
Head of Delaware Trust, BNY Mellon
Wealth Management; and Executive
Members Cynthia Brown, President,
Commonwealth Trust Company; Todd
Flubacher, Partner, Morris Nichols Arsht
& Tunnell LLP, and George W. Kern,
Managing Director, Bessemer Trust
Company of Delaware, N.A., combined
with over thirty-five Trust Committee
members from Delaware’s top trust,
legal and wealth management firms to
select this year’s topics and speakers.

Each presentation featured subject matter
experts. The Conference kicked off with
Samuel Donaldson, Professor of Law
at Georgia State University, presenting
“What The Cool Kids Are Doing, Current
Trends In Estate Planning.” Presentations
ran the gamut from directed and special
purpose trusts, counseling millennial
millionaires, international planning,
Delaware developments, and many
others.

A highlight of the Conference was
Terrence Franklin, Partner, Sacks,

Glazier, Franklin & Lodise, LLP
presentation on “Bending the Arc of
History Toward Justice.” Terrence shared
his personal story of discovering a will
contest from the 1840s that challenged
the will done by his white fourth great-
grandfather that emancipated Terrence’s
fourth  great-grandmother and her
children and grandchildren from slavery.
Terrence recounted the riveting story of
his ancestor Lucy Sutton and the fight
in the courts to uphold the last will and
testament. He also profiled several other
black women, contemporaries of Lucy,
who just may have helped Lucy and her
family make it to freedom.

Thank you to all the speakers for sharing
so freely their subject matter expertise.
Another highlight of the Conference
was being joined by the University of
Delaware Trust Management Minor
students and students from Delaware
State  University’s new  Financial
Planning and Wealth Management
Degree program. We know the need for
developing leaders for tomorrow has
never been more urgent. It was inspiring
to meet these talented future members of
our industry.

A diverse selection of exhibitors perfectly
complemented the panel presentations to
provide a variety of wealth management
options and solutions. A special thank
you to all exhibitors and sponsors
for investing in this year’s Delaware
Trust Conference. With their generous
support, all things were possible.

And last but not least, it takes a
tremendous team effort to produce the
Delaware Trust Conference. Thank you,
Greg Koseluk, Corinne Stayton, Renee
Rau, and Margaret Cregan, for making it
look easy. #BestTeamEver

arel O
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What's'New at the DBA

New Associate Members

Banc Card of America

Michael Richards, Relationship Manager
(304)657-0248

email: mrichards@banccard
Banccard.com

From our founding in 1997 in Nashville, Tennessee, we
have focused on building trusted, one-to-one relationships.
Meeting a customer face-to-face. Shaking a hand.
Listening... really listening to their needs. We’ve earned
the respect and trust of more than 600 financial institutions
and have the lowest turnover in our industry, making us
one of the nation’s leading Merchant Service Providers.

S&P Global Market Intelligence

HD Jacobs, Director, Sales Strategy & Financial
Partnerships

212 7th Street, NE, Charlottesville, VA 22911

55 Water Street, New York, NY 10041

Telephone: 434-951-7710

Cell: 434-825-1121

E-mail: HD.Jacobs@spglobal.com

Website: www.spglobal.com/marketintelligence/en/
client-segments/commercial-banking

At S&P Global Market Intelligence, we know that not all
information is important—some of it's vital. We integrate
financial and industry data, research and news into tools
that help banks track performance, identify investment
ideas, understand competitive and industry dynamics,
perform valuation and assess credit risk.

Univeristy of Delaware - Lerner College

Trust Management Minor

Jennifer Zelvin McCloskey, Director of Trust Management
Minor

42 Amstel Avenue

Newark, Delaware 19716

Telephone: 302-528-8317

Cell: 302-528-8317

E-mail: jzmac@udel.edu

Website: udel.edu

Lerner College at the University of Delaware is a first class
AACSB accredited Business College that houses the Trust
Management Minor. The Trust Management Minor is
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the only AACSB accredited undergraduate trust program
in the United States. Students graduating from the trust
management minor go on to work in a variety of facets of
the financial services industry, but primarily work as trust
professionals within the trust industry.

2022 FDIC Directors' College

40 bankers listened to nine speakers at the 2022 FDIC
Directors' College held September 23, at the Hyatt Place
in Dewey, Delaware. Sessions and topics included:
Economics Update, Asset-Liability Oversight, Third
Party Oversight & Risk Management, Compliance and
Anti-Money Laundering; and a Conversation with the
Regulators. Thanks to presenting sponsor Troutman
Pepper.

Tom Collins, EVP Government Relations, Retires
Thomas P. Collins, DBA
Executive Vice President,
Government Relations, retired
in November, after nine years of
dedicated service. Tom joined
the DBA in June, 2013 after an
extensive banking career. Prior to
joining the DBA, Tom served as
Senior Vice President at JPMorgan
Chase, and was Chief Counsel at
Wilmington Trust Company from
1991-2000. As EVP, Government Relations, Tom assumed
the State and Federal Government Relations activity for
the Association.

“Tom’s contributions to the Delaware Bankers Association
over the past nine years have been significant,” said DBA
President, Sarah Long. Delaware is well-known for its
strong financial services industry, and Tom played a vital
role in strengthening and preserving Delaware’s reputation
and standing in this area. We thank him for his outstanding
service to the Delaware banking industry.”
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“A powerhouse in the Delaware market, with a deep bench
of expert attorneys”
- Chambers USA, 2022

36 LAWYERS
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73 LAWYERS
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Why the

First State

is Still the
Leading
Jurisdiction for
Personal Trusts

by

Jeffrey C. Wolken

National Director of Delaware Trust Planning
Wilmington Trust Emerald Family Office & Advisory®
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elawareis one of the premier jurisdictions

for personal trusts. The state is at the

forefront of trust law innovations and
the infrastructure supporting Delaware’s trust
industry is difficult to match, with distinguished
courts, a proactive legislature, a deep pool of
professional advisors, and the presence of almost
every major financial institution. Delaware’s
status as a favorable trust jurisdiction has
attracted a considerable amount ofnon-Delaware
trust business to the First State, resulting in a
positive impact on Delaware’s economy through
fiduciary fees, job creation, tax revenues, and
additional economic activity in support of the
trust industry.1



How We Got Here

Over the past half-century, the role of trustees has evolved
rapidly along with the trust industry itself. We have seen
a transition in the investment standards guiding trustees
from a “prudent man” using legal lists to a “prudent
investor” employing modern portfolio theory. Jurisdictional
considerations for a wealthy family have progressed from
inter-state to multinational during this time as well; trustees
are now required to understand concepts of foreign taxation
and foreign property law regimes and remain compliant
with strict federal Know Your Customer laws put in place
to combat money laundering and terrorist financing. There
has also been an unbundling of the trustee’s role where co-
fiduciaries take on the responsibility for directing certain
aspects of a trust’s administration in a directed trust. Finally,
today’s beneficiaries often request their inheritances in trust
to obtain protection from creditors and to minimize transfer
taxes. These changes have spurred the evolution of the trust
industry and increased the competition among the states for
personal trust business.

Increased Complexity of Trust Investments

Historically, trust laws evolved with the development of
the common law as each new fiduciary issue was resolved
by the courts. A trustee’s duties and obligations were often
determined based upon standards of prudence and loyalty
litigated after the fact. The result of judging fiduciary conduct

using 20/20 hindsight was that a trustee’s default standards
of care were very conservative. Statutes that attempted
to modify the common law were strictly construed and,
ultimately, may not be enforced by the court if there were
appropriate grounds for the court to craft an exception. These
circumstances required the trust industry to maintain a very
conservative approach.

In the investment realm, the investment process was initially
driven by “legal lists” of permissible investments including
government bonds and first mortgages. By the 1940s, legal
lists were replaced in most states by the prudent man rule
which characterized investment in “speculative” stocks,
discounted bonds, or buying any securities on margin as
presumptively improper. Not until the late 1980s did states,
starting with Delaware, begin to repeal their prudent man
rules in favor of a prudent investor rule that embraced modern
portfolio theory.? Until this time, it was generally not seen as
proper to invest in a diverse portfolio of securities.

Modern Trust Laws Require a Sophisticated Trustee

Trust-friendly laws allowing for directed trustees and
perpetual trusts are not new concepts, but their proliferation
in recent years and broad acceptance in many states have
expanded the scope of trustees who must administer these
complex structures. Starting in the mid-1980s, states began

(Continued onp . 12)
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(continued from p. 11)

to compete for trust business using favorable trust laws as a
lure to bring trust assets into their states.> Many states began
to repeal their common law rules against perpetuities to allow
for perpetual trusts* and to codify laws allowing the role of
the trustee to be unbundled so advisors could direct how the
trustee exercised its fiduciary powers, the so-called directed
trust’. Beginning with Alaska and Delaware in 1997¢, certain
states began to apply spendthrift protections to self-settled
trusts allowing for the creation of domestic asset protection
trusts. Until this time, wealthy individuals had to use offshore
asset protection trusts if they wanted creditor protection while
retaining access to their assets.

During this period of evolution in the trust laws, differences
in state income tax laws created opportunities for residents
of one state to explore the use of personal trusts administered
in another trust-friendly state for the purpose of minimizing
their overall state income tax burden. The situs of trust
administration became a compelling reason to seek a trustee
located in a favorable jurisdiction like Delaware, South
Dakota, or Alaska. State income tax arbitrage lead to complex
trust structures used to mitigate taxes upon the recognition or
receipt of income (a so-called “ING” trust)’ so the taxpayer
remains a resident of his or her high-tax home state while
exporting the assets to a trust in a low or no-tax jurisdiction to
limit state income taxes.

As trust and tax laws changed and investments became
more complex, successful families sought the services of
professional fiduciaries located in favorable jurisdictions
who were adept at navigating these complex trust laws and
able to take advantage of these modern investment options.
The demand for fiduciary services made trust departments an
attractive source of revenue to financial institutions and some
states began to compete to attract trust assets into their states?®.
Some innovations in trust laws that states used to bring assets
into their state (such as perpetual trusts, directed trustees,
and self-settled spendthrift trusts (a.k.a., asset protection
trusts, or APTs)) made the role of a trustee so complex that
only a professional fiduciary skilled at navigating these
complex trust laws was able to carry out the basic duties of
the fiduciary. However, as the sophistication in the role of
the trustee evolved to this point, pricing demands created by
fierce competition for this fiduciary business put a strain on
operating margins.

Dispelling the Myths

Because the personal trust business is a lucrative one, the
competition among the states for this business is fierce and
sometimes filled with misinformation. Other states claim to
have the same favorable laws and similar advantages to lure
in prospective clients, often at lower fees.
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While promoting their own trust services, other states at
times present subjective information as fact. There are even
cases where an attorney from a competing state creates
charts purporting to rank the trust-friendly states on key
features of trust law, such as the duration of a trust (dynasty
trusts), domestic asset protection trusts, and the ability to
modify a trust through a so-called “decanting” process’. By
self-selecting the criteria and assigning arbitrary weights to
these factors, these rankings elevate competing states to the
top of the list and correspondingly move Delaware down
in the ranks. Unfortunately, after the charts are published
in the popular press and on an annual basis in professional
publications (by the charts’ own author)'?, these subjective
rankings begin to gain some legitimacy.

Consequently, it is important for participants in Delaware’s
trust industry to be able to answer the question “Why
Delaware?” when clients are deciding where to have their
personal trusts administered.

The Delaware Advantage

The objective facts tell a different story—that of Delaware
as a premier trust jurisdiction. In a 2011 empirical study,
Northwestern University law professor Max Schanzenbach
determined that a conservative estimate of the impact of
the out-of-state trust business on Delaware’s economy was
between $600 million and $1.1 billion'. With the trust
industry growing at a rapid pace and Delaware capturing a
disproportionate share of this business, these amounts have
likely risen substantially since 2011. Moreover, Delaware’s
state income tax revenue attributable to its excess trust
business was estimated in this study to be between $19
million and $33 million per year.

As we know, Delaware is called the First State because it was
the first to ratify the U.S. Constitution. However, it was also
the first state to develop many of the innovative trust laws
that sanctioned directed trusts'?, perpetual trusts'> and asset
protection trusts'4, as well as laws permitting modern and
flexible investment standards for trustees'. The First State
also pioneered the ING trust structure that allows residents of
some high-tax states to mitigate state income taxes on income
generated by assets held inside a properly structured trust
administered in Delaware!® .

There are no objective rankings of state trust laws generated
by an unbiased source because every client’s needs are unique,
thereby making a ranking of the states’ laws misleading for a
given client. However, Delaware has all the flexible tools
permitting perpetual trusts, directed trustees, modern trust
investment rules, flexible income distribution standards,
along with rigorous asset protection laws, which make it a
top choice for practitioners looking to find the right home for
their clients’ personal trusts.

Selecting Delaware to take advantage of these favorable laws
has the backing of the state’s courts, which routinely enforce
these laws as written'”. When advising clients on where to



administer trust structures used to carry out a family’s wealth
management goals over multiple generations, practitioners
want confidence that the trust will function as intended.
Delaware’s long history of court cases, and the state’s
sophisticated judiciary willing to enforce the laws as written,
helps to provide this comfort.

Delaware’s physical location also puts it at the deep end of
the talent pool. The state’s geographic proximity to D.C.,
Baltimore, Philadelphia, and the financial hub of New York
City provides access to leading professionals in the legal,
tax, accounting, and investment industries. The size and
complexity of the trust business in Delaware draws many
talented professionals who provide administrative services for
these trusts. The synergy created among these professionals
promotes the innovation that helps Delaware remain the First
State for trust business.

The First State Remains the Premier Personal Trust Jurisdiction
This evolution of the trust industry has highlighted the fact
that modern trusts require the services of robust professional
trustees adept at navigating complex legal, tax, investment,
and regulatory issues. Trustee services are not a commodity
because each trust relationship is unique. Advisors who
regularly counsel families on these decisions understand the
value a sophisticated trustee found in Delaware brings and can
help families find the right fit. Sophisticated wealth planners
demand the use of robust trustees in preferred jurisdictions, like
Delaware, who have in-house legal, tax, and administrative
talent to deliver these complex fiduciary services. The First
State has the tools and talent to remain on top.

do =

As part of the Wilmington Trust Emerald
Family Office & Advisory team, Jeff is
responsible for developing trust planning
strategies for wealthy individuals and
families throughout the United States and
abroad. He works closely with his clients’
legal, tax, and investment advisors to
construct and implement appropriate
trust structures that take advantage of the state of Delaware's
unique trust and tax laws. He is a frequent lecturer on topics
involving the use of Delaware trusts for asset protection, state
income tax minimization, and investment management for
unique trust assets. Jeff is a recipient of the Wilmington Trust
Chairman’s Club award. He is a member of the Estates and
Trusts Section of the Delaware State Bar Association and the
Real Property, Trust & Estate Section of the American Bar
Association.

Wilmington Trust is a registered service mark used in
connection with various fiduciary and non-fiduciary services
offered by certain subsidiaries of M&T Bank Corporation.
Note that a few states, including Delaware, have special
trust advantages that may not be available under the laws of
your state of residence, including asset protection trusts and
directed trusts.
(continued on p. 14)
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Attorneys concentrating in Delaware Trust Law, Fiduciary Litigation, Taxation, Estate Planning, Estate Administration,
Business Law and Counseling, Entity Formation, Succession Planning, Mergers and Acquisitions,
Commercial Litigation, Real Estate, Zoning, Land Development and Alternative Dispute Resolution
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(302) 652-1142 Fax
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This article is not designed or intended to provide financial,
tax, legal, accounting, or other professional advice since
such advice always requires consideration of individual
circumstances. If professional advice is needed, the services
of a professional advisor should be sought.

Notes:

1- See, Robert H. Sitkoff & Max M. Schanzenbach, Jurisdictional
Competition for Trust Funds: An Empirical Analysis of Perpetuities and
Taxes, 115 Yale LJ 356, 375 n.62, 393-94 (Nov. 2005).

2- See, 12 Del. C. Section 3302 (1986) and Uniform Prudent Investor
Act (1994).

3- Sitkoff & Schanzenbach supra note 1.

4- Since 1933, Delaware permitted “perpetual” trusts through the
exercise of a series of limited powers of appointment (38 Del. Laws c.
198 (April 6, 1933); 25 Del. C. § 503). South Dakota enacted the first
statute that sanctioned perpetual trusts. See, S.D. Codified Laws §§ 43-
5-1-43-5-9 (1983).

5-In 1986, Delaware codified the longstanding practice of trust advisers
directing trustee actions. See, 65 Del. Laws 422, § 5 (1986). See, also,
Uniform Trust Code, Section 808 (2000) and Uniform Directed Trustee
Act (2017).

6- See, Alaska Stat. § 34.40.110, 12 Del. C. §§ 3570-3576.

7- The IRS has ruled repeatedly that properly structured self-settled trusts
would be treated as incomplete gifts and nongrantor trusts — i.e., “ING
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trusts”. See, e.g., PLRs 201653001-006 (Aug. 16, 2016); 201650005
(Aug. 26, 2016); 201636027-032 (May 23, 2016); 201628010 (Apr. 11,
2016); 201614006-008 (Dec. 4, 2015); 201613007 (Dec. 4, 2015).

8- See, Sitkoff & Schanzenbach, supra note 1.

9- See, e.g., www.oshins.com/state-rankings-charts

10- See, e.g., Steve Oshins, Steve Oshins Releases 8th Annual Trust
Decanting State Rankings Chart with 31 Decanting Jurisdictions
Ranked, LISI Est. Plan. Newsl. #2878 (April 13, 2021), www.
leimbergservices.com.

11- Professor Schanzenbach’s report may be viewed at www.
leimbergservices.com/docs/report-5-25-11b.pdf (last visited Oct. 20,
2022)

12- See supra note 5.

13- See supra note 4.

14- See supra note 6.

15- See supra note 2.

16- See, Private Letter Ruling 200148028. See, also, Todd A. Flubacher,
Thomas R. Pulsifer, “Eliminate a Trust’s State Income Tax,” Trusts &
Estates Magazine (May 2006).

17- See, e.g., Duemler v. Wilmington Tr. Co., 2004 WL 5383927 (Del.
Ch. Nov. 24, 2004)(directed trusts), In re Peierls Family Testamentary
Tr, 77 A.3d 223 (Del. 2013); In re Peierls Charitable Lead Unitrust, 77
A.3d 232 (Del. 2013); In re Peierls Family Inter Vivos Tr., 77 A.3d 249
(Del. 2013)(court jurisdiction and conflict of laws); Ravet v. N. Tr. Co. of
Del., 2015 WL 631588 (Del. Feb. 12, 2015)(lifetime validation of trust);
TrustCo Bank v. Mathews, 2015 WL 295373 (Del. Ch. Jan. 22, 2015)
(DAPT statute of limitations)
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Looking for a change? BLS is hiring!

When you join BLS CPAs, you are joining a company with flexible/hybrid options,
career advancement opportunities, ongoing training, mentoring, and more!

APPLY ONLINE

belfint.com/careers/current-openings

Tax & Small
Business
Accountant

Government
Auditor

BLS

BELFINT * LYONS - SHUMAN

Summer
Interns

Nonprofit
Auditor

Certified Public Accountants




WHERE DEEP FINANCIAL SERVIGES
EXPERTISE MEETS INNOVATION
AND DELIVERY EXCELLENCE

INNOVATORS

We are innovators who combine a
disruptive, design-thinking approach
with unrivalled, first-hand industry
knowledge and technology acumen.

CHANGE AMBASSADORS

We embrace new ways of working, and
have a desire to work with our clients to
pivot their capabilities and culture.

For more information please reach out to

TRANSFORMATION SPECIALISTS
We help our clients transform and
advance their businesses, increase
revenue, manage risk and regulatory
change.

FACILITATORS

We facilitate the handshake between the
business and technology organizations
to deliver end-to-end consulting services
and solutions.



Financial Advisors

Can Take Client Service

to the Next Level

with Expertise in ﬂ
Tax-Advantaged

Charitable Giving

by

Joanne McGeoch
Vice President for Philanthropy

Delaware Community Foundation
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trust and confidence in the advisor’s expertise and ability to manage

wealth wisely and effectively. One opportunity for advisors to
differentiate themselves from the competition is to offer greater expertise in
tax-advantaged charitable giving.

The relationship between a financial advisor and client is founded in

Few financial advisors have the depth and breadth of knowledge in the
philanthropic vehicles available to help clients leverage charitable giving
to maximize tax advantages, establish their personal legacy and make a
powerful impact on the causes they are passionate about.

Advisors who choose to build their expertise in this area have a distinct
advantage and can strengthen their relationship with their clients. This is
particularly important as clients grow older and accumulate more resources,
when legacy building and estate planning become a more important part of
wealth management.

How can advisors build their expertise and ability to serve their clients who
want to leverage philanthropic vehicles? Let’s explore a few approaches.

Earn Chartered Advisor in Philanthropy Designation

Earning designation as a Chartered Advisor in Philanthropy (CAP(R)) is
a great way to increase your knowledge of the myriad ways to leverage
charitable giving as a financial planning tool.



Through the CAP program, advisors learn how to:
» Understand client or donor goals for self, family members,
and/or society.Advise wealthy families and family offices on
important financial matters, including business exit planning,
estate planning, and legacy planning.
» Understand the tax strategies, tools, and techniques for
philanthropic planning.
» Learn to better collaborate with a client or donor’s other
advisors across disciplines, to effectively implement estate
and charitable plans.

One of more than 10 designations and programs offered by
the American College of Financial Services, CAP(R) is a self-
paced, online program that results in a prestigious professional
certification and — more importantly — the expertise an advisor
needs to integrate charitable planning into a client’s overall
financial and estate plan. This empowers the advisor to help
clients achieve a positive impact for themselves, their family
members, and their community, which positions the advisor as
a trusted partner.

In Delaware, professional advisors, including attorneys,
accountants and financial planners, can pursue their CAP(R)
designation in partnership with the Delaware Community
Foundation (DCF). The DCF recently co-facilitated its
second successful local CAP(R) study group, which included
Wilmington-based financial planner Mike Staman.

Staman said he joined the DCF’s CAP(R) cohort because he
wanted to increase his knowledge of charitable giving strategies
to benefit his clients.

“I heard about the CAP(R) designation about a year prior to me
receiving my certification. It was something that immediately
resonated with me personally and something I wanted to
pursue,” Staman said. “I love being able to serve my clients and
my community to the best of my professional abilities and this
was another way I could do that.”

Now, armed with his new and extensive knowledge of
philanthropic services, Staman is effectively guiding his
charitably inclined clients as they strive to make a difference in
the community — and clients are noticing.

“I have a much higher degree of confidence in interacting with
clients on the subject of philanthropy. Wherever the conversation
goes,  know I have knowledge of all the important areas,” Staman
said. “The more you specialize in a given field, especially in the
financial field, the more clientele are going to reach out to you
for your services. Having the CAP certification really makes one
stand out in a crowd.”

The local study group launches each fall for participants in
Delaware and surrounding areas, with a goal of expanding the
local network of CAP(R)s who can work together to build a

(Continued onp . 18)

z Santora CPA Group

Right, By Your Side

THERE IS A DIFFERENCE IN
CPA FIRMS...

§
IAM THE DIFFERENCE

JOHN R. MRrAZ, CPA

Visit www.santoracpagroup.com for more information or call our office at 302.737.6200




Chu rltu ble GIVI ng Financial advisors can consult with the DCF for clients who

(continued from p. 17) are interested in any type of charitable giving opportunities,

stronger culture of philanthropy to benefit our communities. including:

Outsource Philanthropic Expertise * Creating a new donor advised fund (DAF).

If the CAP(R) designation isn’t for you, consider relying on * Starting a scholarship fund.

outsourced experts to help your charitably inclined clients + Converting a private foundation or trust to a DAF.
maximize tax-advantaged giving opportunities. The Delaware * Donating illiquid assets such as real estate, public stock,
Community Foundation (DCF), a nonprofit organization with S-corp stock, art or anything else with value.

offices in Wilmington and Georgetown, partners with professional * Establishing a charitable remainder trust or exploring
advisors to help them help their clients. other planned gift options.

The DCF is home to a team of experts with extensive experience For advisors who want an even more integrated partnership,
helping donors make charitable gifts that are both financially the DCF offers the Charitable Partners Program. Through the
savvy and ultimately have a significant impact on the nonprofit Charitable Partners Program, financial advisors are able to
organizations and causes they care about. continue to manage assets and earn fees on those assets even

after a client has donated them to a fund at the DCF.
One of those team members is Mike DiPaolo, vice president for . . .
southern Delaware, who is currently completing the program to Helping Clients Negotiate the Great Transfer of Wealth

obtain the CAP(R) designation.
Whatever option is right for your firm, this is the moment to

“We help advisors talk with their clients to understand what they prepare yourself to help clients navigate the great transfer of
want to achieve through their giving. Then, we all work together to wealth that is happening in America.

determine how those goals fit into their holistic financial plan and,

ultimately, help them realize both their financial and philanthropic In 2021, bequests contributed $46 billion dollars towards
goals,” DiPaolo said. “This strengthens the relationship between charitable causes. As older Americans are retiring and
the client and the advisor.” planning their next chapter of life, many are looking for ways

to establish their legacy by leaving a portion of their estate to
charitable causes.

Community foundations are a valuable resource for
professional advisors who want to help their clients effectively
manage this transition and make wise decisions that will
benefit themselves, their loved ones and their communities
for generations to come.

Commonwealth Trust Company We pride ourselves on our flexibility
(Commonwealth), located in inresolving complex issues, always
Wilmington, Delaware, is a privately  willing to discuss the details, and
held, non-custodial, boutique trust providing efficient turnaround
company. times.

In Delaware and the surrounding area, the DCF team is
available to help advisors determine what strategies will
be most effective for them and their clients — whether it’s
CAP(R), the Charitable Partners Program or something else.

And that’s good news for Delaware and for your relationships

Commonwealth serves exclusively Commonwealth is the ideal choice . .
with your clients.

as adirected trustee, providing to partner with your client’s

administrative trustee services, carefully selected team of

and partners with trust companies professionals as we do not offer d b >
and financial institutions outside of  any investment services or

Delaware whose clients want to products.

take advantage of Delaware law. L .
9 Joanne McGeoch is vice president

for philanthropy at the Delaware
Community  Foundation.  Contact
her at jmcgeoch@delcforg or
302.504.5224, or visit https://delcf.
org/advisors-partner-with-us/.

FOR MORE INFORMATION
CONTACT US

0E ﬂ 1931 Jose Mercado

Commonwealth jmercado@comtrst.com

TRUST COMPANY Amy Brown
abrOWn@COmtrSt.COm

. www.commonwealth-trust.com
[ 302-658-7214

29 Bancroft Mills Rd. 18
Wilmington, DE 19806
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Gold Sponsors

BMO Delaware Trust Company The Northern Trust Company of Delaware
Charles Schwab Trust Company of Delaware Peak Trust Company
Morris, Nichols, Arsht & Tunnell LLP Wilmington Trust

Silver Sponsors

BNY Mellon Wealth Management Greenleaf Trust Delaware
Brown Advisory Morris James LLP
Chilton Trust New York Private Trust Company
Commonwealth Trust Company PNC Delaware Trust Company
Cover & Rossiter Pinion
Evercore Trust Company, N.A. Santora CPA Group
First State Trust Company Truist Delaware Trust Company
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Bank of America, Private Bank ¢ BankTalentHQ ¢ Belfint, Lyons, and Shuman, P.A.
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American Bankers Association Pinion
Bryn Mawr Trust Company of Delaware National Care Advisors
Deutsche Bank Trust Company Reich & Tang + Total Bank Solutions
JTC Santora CPA Group
ODP Business Solutions Weiner Benefits Group
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17" Annual
Delaware
Trust
Conference

20

ver 450 Wealth Professionals converged on the
O Chase Center on the Riverfront, October 18 and 19

for the 17th Annual Delaware Trust Conference. The
event featured both in-person and live-streaming capabilities.
All the sessions, including three on-demand sessions, were
available through November 30th via the conference site. All
the sessions featured the stellar line-up of the nation’s top
trust, legal, and wealth management experts for which the
Delaware Trust Conference is known.

Thank you to all the Sponsors, Exhibitors, Speakers, In-
Person Attendees, and Live-Streamers for making the 2022
Delaware Trust Conference a memorable event! Thanks to the
conference's executive committee and the committee at-large
for the herculean task of putting together another memorable
wealth-management event.

Executive Committee: Chair: David A. Diamond,
President of The Northern Trust Company of Delaware;
Co-Chair: Elizabeth Luk, Director, Head of Delaware
Trust, BNY Mellon Wealth Management. Cynthia D.M.
Brown, Esq., President, Commonwealth Trust Company;
Todd A. Flubacher, Partner, Morris Nichols Arsht & Tunnell
LLP; George W. Kern, Esq., Managing Director, Bessemer
Trust Company of Delaware, N.A.

Committee At-Large: Gabrielle Bailey, Managing Director,
CIBC Private Wealth Management; Ann Balback, Regional
Trust Manager, RBC Trust Company (Delaware) Limited;
Lisa Berry, VP & Senior Trust Advisor, BMO Delaware Trust
Company; Jocelyn Borowsky, Partner, Duane Morris LLP;
Bridget Boyd, VP & Trust Advisor, Comerica Bank & Trust,
N.A.; Staci Collins, Vice President, Wells Fargo Bank, N. A;
Kim-Marie Cox, Vice President, Stifel Trust Company Of
Delaware; Jennifer A. Cuva, Director of Trust Administration,
Charles Schwab Trust Company of Delaware; S. Thomas
Davidson, Head of Delaware Trust Company, Rockefeller
Trust Company (Delaware); Matthew P. D’Emilio, Esq.,
Director, McCollom D’Emilio Smith Uebler LL.C; Robert
W. Eaddy, President, The Bryn Mawr Trust Company of
Delaware; Linda Elfenbein, Senior Vice President, HSBC

Delaware Banker - Fall 2022

Trust Conference Co-Chairs, Elizabeth Luk and Dave Diamond
welcome participants to the 2022 Delaware Trust Conference

Trust Company (Delaware), N.A.; Elizabeth Fallon, Trust
Officer, Brandywine Trust Company; Thomas M. Forrest,
CPA, President & CEO, U.S. Trust Company of Delaware;
Catherine Franceschini, President & CEQO, Deutsche Bank
Trust Company Delaware; Trisha Hall, Partner, Connolly
Gallagher LLP; Todd Hammond, CTFA, MBA, TEP, VP,
National Business Development Officer, The Bryn Mawr
Trust Co. of Delaware; Daniel F. Hayward, Esq., Director,
Gordon, Fournaris & Mammarella, P.A.; Francis Hazeldine,
President & CEO, Eleutherian Trust Company; Marie
Holliday, Managing Director, Cover & Rossiter; Theresa
Hughes, Individual Trustee, Pinion; Kim Kaess, Senior Trust
Officer, SEI Private Trust Company; David Keister, Fiduciary
Executive, Truist Delaware Trust Company; Danielle M. Kiss,
Executive Director & Trust Team Leader,].P.Morgan; Miranda
Ko, President, ADP Trust Company, N.A.; Karly Laughlin,
Principal, Belfint, Lyons & Shuman, P.A.; Alexander Lyden-
Horn, Managing Director, Director of DE Trust Services
and Trust Counsel, Evercore Trust Company, N.A.; Darlene
Marchesani, Director, DE Trust Admin. & Trust Counsel,
Fiduciary Trust International Of Delaware; Erin Markham,
CTFA, AEP®, Vice President, Senior Trust Officer, Goldman
Sachs Trust Co. Of Delaware; Dawn McGill, Senior Trust
Officer, Greenleaf Trust Delaware; Jamie McGinley, Vice
President, Trust Administration, Commonwealth Trust
Company; Kathleen O’Brien, Senior Vice President, Arden
Trust Company; Mark A. Oller, CTFA, President - Family
Wealth Delaware, Wilmington Trust Company; Mark V.
Purpura, Esq., Director, Richards, Layton & Finger, PA.
Thomas Scott, Vice President, Brown Brothers Harriman Trust
Company; Vincent C. Thomas, Esq., Partner, Young Conaway
Stargatt & Taylor, LLP; Elizabeth Vannote, Strategic Advisor,
Brown Advisory; Alison Westbrook, Regional Director,
First Republic Trust Company Of Delaware LLC; Kalimah
Z. White, Senior Consulting Director, Key National Trust
Company Of Delaware.

See some of the highlights of this year's Delaware Trust
Conference on the following pages.
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Supporting global clients in the stewardship of their legacies

For more information contact: Robert W. Eaddy * readdy@bmt.com ¢« 302-798-1792

The Bryn Mawr Trust Company of Delaware is a subsidiary of WSFS Financial Corporation. Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value.



2022 Delaware Trust Conference

Thomas R. Pulsifer Receives Delaware Trust and
Wealth Management Lifetime Achievement Award

Tom Pulsifer receives the Delaware Trust and Wealth Management Lifetime
Achievement Award from Conference Co-Chair, Dave Diamond

Thomas R. Pulisfer, former partner at Morris, Nichols, Arsht
& Tunnel, was the recipient of the 1st Annual Delaware Trust
and Wealth Management Lifetime Achievement Award
presented by the Delaware Bankers Association at the 2022
Delaware Trust Conference. Throughout his career, Tom
Pulsifer influenced the Delaware trust field, and in turn, has
influenced the national trust field. In Delaware, Tom has been
active in the formation of Delaware trust laws working on the
Trust Act for many years. He was instrumental in devising the
strategy of an incomplete non-grantor trust, which led to the
DING concept, and ING concept in other states that followed
suit. Tom is also responsible for obtaining a series of Private
Letter Rulings for the DING structure. Tom has counseled
many Delaware trust companies and worked closely with other
Delaware attorneys in continually moving the Delaware trust
industry forward. Truly Tom has been at the forefront of the
creation of Delaware as it is known today in the trust and estate
field. On a national level, Tom is well known, having been

active in The American College of Trust and Estate Counsel
(ACTEC) for many years.

'The award recognizes an individual who has made a significant
impact on the Delaware Trust & Estate field. Nominations
for the award were made by members of the DBA Trust
Committee and reviewed by the Delaware Trust Conference
planning committee.
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Ever wonder what the Chase Center looks like empty? Here's Corinne Stayton,
DBA Event Technologist, during Monday's set up.

Samuel A. Donaldson, Professor of Law, Georgia State University,
kicks off the conference with an explanation on "What the Cool Kids Are Doing"
in Estate Planning.

Terrence Franklin, Partner, Sacks, Glazier, Franklin & Lodise LLP. delivers a
moving personal account on "Bending the Arc of History Toward Justice."



Your children may inherit your wealth.

But will they inherit your values?

Many wealthy parents hope their children share their values
when they assume stewardship of the family’s wealth.
We facilitate family conversations to help parents prepare
children for wealth transfer. Should we talk?

BROWN =
BROTHERS
HARRIMAN

The future of wealth since 1818.

To learn more visit www.bbh.com/preservation or call 212-425-1818



2022 Delaware Trust Conference

Wealth Management

EVERCORE

Trust Company

THE NEW STANDARD IN WEALTH MANAGEMENT

Proud supporters of
Delaware Bankers Association
since 2017.

Evercore Wealth Management and Evercore Trust Company, N.A.
serve high net worth individuals, families, foundations
and endowments across the United States, delivering strategic
wealth planning, global investment management,
and trust and family office services.

We are an experienced team of independent thinkers,
managing complex wealth in a culture of integrity
—and focused on delivering real results.

Contact Alex Lyden-Horn at alexander.lydenhorn@evercore.com
or 302.304.7369 to discover how we are setting
the new standard in wealth management.

Evercore Trust Company, N.A.
300 Delaware Avenue, Suite 1225 | Wilmington, DE 19801
evercorewealthandtrust.com

Reception

Advice on Counseling the Millennial Millionaire delivered by (. tor.)
Erin Markham, Vice President, Senior Trust Officer, The Goldman Sachs Trust
Company; Matthew D’Emilio, Managing Member, McCollom D’Emilio Smith
Uebler LLC; Beth Knight, Director, Richards, Layton & Finger; and Alexander

Lyden-Horn, Managing Director, Director of Delaware Trust Services and
Trust Counsel, Evercore Trust Company, N.A.

DBA President, Sarah Long, chats with w R. Hugh Magill,
Vice Chairman, Retired, The Northern Trust Company,
following his presentation "Planning with Purpose in Mind."
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GLENMEDE IS PROUD TO SUPPORT THE

Delaware Bankers
Assoclation

Glenmede oversees $40.1 billion in assets under management* for Private
Wealth, Endowment & Foundation, and Investment Management clients from
our headquarters in Philadelphia as well as offices in Ohio, Delaware, Florida,
New Jersey, New York, Pittsburgh, and Washington DC. We work with high-
net-worth individuals, families, family offices, endowments, foundations, and
institutional clients. Over 400 employees strong, our size is our strength:
technical expertise and investment strategies delivered with a personalized
approach. Please contact Dominiqgue DuMouchel at 302-661-4573 or
dominique.dumouchel@glenmede.com for a personal conversation.

GLENMEDE

Founded on ideals. Built on ideas.
*As of 6/30/22

¥ in glenmede.com



Lasting wealth
demands
Active Wealth.

At BNY Mellon Wealth, we look at wealth management from
every angle. That’s why our comprehensive Active Wealth
approach includes five essential practices: investing,
borrowing, spending, managing, and protecting. So we can
strengthen your overall wealth plan while ensuring you
protect and provide for the future you want.

Learn more at bnymellonwealth.com/activewealth or contact

Elizabeth Luk, Head of Delaware Trust
302-421-3535
elizabeth.luk@bnymellon.com

Gregg Landis, Senior Director — Team Leader
302-421-2207
gregg.landis@bnymellon.com

O ® @BNYMellonWealth

& BNY MELLON | Consider

WEALTH MANAGEMENT | Everything

LFI].‘S’E State

Service. Redef/ned

Jacqueline Jenkins, ATFA, CTFA
Chief Fiduciary Officer, Managing Director and
Director of Trust Services

561.515.6156

jienkins@fs-trust.com

Wendy M. Swift, CTFA, ATFA
Director of Personal Trust
302.573.5818
wswift@fs-trust.com

Delaware Bankers Association
Ambassadors Greet Newcomers

Dr. Nandita Das, Professor of Finance, Delaware State University
(center) attended with a group of her students

DBA Ambassadors at the 2022 Delaware Trust Conference
greeted new DBA Members, First Time Conference
Attendees, Delaware State University students, and University
of Delaware students, plus provided them with guidance
and advice on getting the most out of their Delaware Trust
Conference attendance.

Thank you to all the 2022 Delaware Trust Conference
Ambassadors: Isabel Araujo, Charles Schwab Trust Company
of DE; Lisa Berry, BMO Delaware Trust Company; Tara
Bolinski, Pinion/Santora; Cindy Brown, Commonwealth Trust
Company; Dave Diamond, The Northern Trust Company of
Delaware; Wil Duggan, Pinion/Santora; Samantha Finfer,
Pinion/Santora; Todd Flubacher, Morris Nichols Arsht
& Tunnell LLP; Trisha Hall, Connolly Gallagher; Todd
Hammond; Bryn Mawr Trust Company of Delaware /WSFS
Bank; Theresa Hughes, Pinion; Elizabeth Luk, BNY Mellon
Wealth Management; Jennifer McCain, Brown Brothers
Harriman Trust Company of Delaware; DaiShawn Nycole,
Key National Trust Company of Delaware; Kathy O'Brien,
Arden Trust; Kalimah White, Key National Trust Company
of Delaware.

Students from the University of Delaware's Trust Management
Minor gather during one of the conference breaks.
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"Wait, You Are Directing Me to Do What?"

Thomas M. Forrest, President & CEO, U.S. Trust Company
of Delaware; Robert W. Eaddy, President, The Bryn
Mawr Trust Company of Delaware; Isabel R. Aragio, Sr.
Manager, Trust Consulting Services, Charles Schwab Trust
Company of Delaware; and, Cynthia D.M. Brown, President,
Commonwealth Trust Company, discuss the challenges of The
Modern Direct Trust.

And We Have a Winner!

Thank you to the many sponsors and exhibitors who provided
door prizes. At left, Scott Swenson, Partner, Connollly Gallagher,
presents a gift bundle to Grace Stockley, Vice President,
Depository Trust Company of Delaware.

Morris Nichols’ Delaware Trust Law
Companion is an invaluable resource
for professionals whose practice
involves Delaware trusts.

Maris Nichols
AREHT & TLAWN=S . c .
The Companion compiles numerous source materials,
including select provisions of Delaware’s trust law

and Chancery Court rules. Content also includes the

DELAWARE
TRUST LAW
COMPANION

2022- 2023

Delaware Advantage, a comprehensive outline
explaining how and why to settle trusts in Delaware.

Download or request a copy at https://tinyurl.com/DETrustLaw.

TODD A. FLUBACHER rarTnNER
302-351-9374 - tflubacher@morrisnichols.com

J. ZACHARY HAUPT associaTe
302-351-9424 - zhaupt@morrisnichols.com

Morris Nichols

ARSHT & TUNNELL

1201 North Market Street, 16th Floor, P.O. Box 1347,
Wilmington, DE 19899-1347
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2022 Delaware Trust Conference

Use of Delaware trusts in International/Cross Border Planning:
Daniel Hayward, Partner, Gordon, Fournaris & Mammarella, PA.,
makes a point, while Myriam Soto, Head of International Wealth
Planning and Fiduciary Services, BNY Mellon Wealth Management

looks on. The panel also featured Scott A. Bowman, Partner,
McDermott Will & Emery LLP

Gregory J. Weinig, Partner, Connolly Gallagher LLP, and
Jocelyn Margolin Borowsky, Partner, Duane Morris LLP,
scale the heights and plumb the depths of changes in
Delaware trust statutes.

Why is the First State Still #1 for Personal Trusts?
Jeffrey C. Wolken, Senior Vice President, Wilmington Trust,
explains. Jeff also addresses the topic in this issue's cover story.

We're proud to sponsor
the 17th annual Delaware
Trust Conference.

Rawn Reinhard, Senior Loss Prevention Counsel, ALAS, Inc.,
provides advice on Avoiding a Wealth of Trouble, during
Wednesday's ethics session.

GREENLEAF TRUST"

DELAWARE
302.236.0766 greenleaftrust.com
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Dana G. Fitzsimons, Jr., Principal, Senior Fiduciary
Counsel, Bessemer Trust, details the past year's
"Significant, Curious, or Downright Fascinating

Fiduciary Cases."

Kudos to the exemplary technical crew who ran the
show and helped make the live-stream a seamless experience!

Strategic. Responsive. Committed.

Steeped in Delaware legal tradition, with the application
of modern strategies and innovative technologies,
our client-first practice sets the highest standards

in order to deliver exceptional results.

TRUSTS, ESTATES, AND TAX
BUSINESS TRANSACTIONS
LITIGATION

ATTORNEYS AT LAW mdsulaw.com




EXPERT TRUST SERVICES
, FOR CLIENTS IN THE US AND
‘*;.; WORLDWIDE

In November 2022 JTC acquired New York Private Trust Company (NYPTC) in
Delaware. JTC now offers trust services from Delaware, South Dakota and Wyoming
as well as from Europe, the Caribbean, Africa, the Middle East and Asia.

CONTACT

GREGG HOMAN
Head of Domestic Business Development - Americas - Private Client Services
T: +1215 740 8223 E: gregg.homan@jtcgroup.com

FUNDS | CORPORATE | PRIVATE CLIENT

' l I C Information on JTC and its regulatory status can be found at
WWW.jtcgroup.co 3

-and-regulatory

AFRICA « AMERICAS « ASIA-PACIFIC « BRITISH

ISLES « CARIBBEAN « EUROPE » MIDDLE EAST JtcgroupCom/Prlvate_Cllent

BrownApvisory

=== Thoughtful Investing.

WE ARE PROUD TO SUPPORT THE
2 0 2 2

DELAWARE TRUST
ole) -' 1

Brown Advisory is an independent investment firm committed to
delivering a combination of first-class performance, strategic advice
and the highest level of client service.

(302) 351-7600 + www.brownadvisory.com

Conference Co-Chair Dave Diamond addresses the luncheon in
the Riverfront Ballroom.

How did Delaware's Special Purpose Trust Statute Revolutionize
Content Governance in Social Media? The panel of Olivia Jackson,
General Counsel, Meta Oversight Board; Beth King, President, Brown
Brothers Harriman Trust Company of Delaware, N.A.; and, Vincent
Thomas, Partner, Young Conaway Stargatt & Taylor LLP, explained.

The 2022 Conference's final panel featured Todd Flubacher, Partner,
Morris Nichols Arsht & Tunnell LLP; Susan D. Snyder, Trust Counsel and
Deputy General Counsel, Northern Trust; and, Elizabeth Luk, Head of

Delaware Trust, BNY Mellon, hitting the target on Trusts in Motion!
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MorrisJames...

ATTORNEYS AT LAW

ok

Tax, Estates & Business Practice

Delivering an unparalleled approach to comprehensive representation of businesses,
professional practices and individuals

Developing cutting-edge tax =
strategies at all levels Best l.-:an}'er-:

Structuring and closing business

transactions for sale, acquisition or BE ST
merger

Private client services focused in LAW FI H M S

trust and estate planning, and
administration of decedents’ estates
Navigating intricate healthcare
regulations to advance the efficient TAXLAW = TIERT
delivery of services DELAWARE
Strategic planning for business 2023

The Bryn Mawr Trust / WSFS Bank Ice Cream Van backs out Succle”ion to fa’_"“i’ mem":e“' key
of the Chase Center, bringing the 2022 Delaware Trust Conference to a EMPIOYEES O PrvAte Eqiiy

close! See you all in 2023 for the 18" Annual Delaware Trust Conference!

Broad-based tax law changes are on their way with impact to both businesses and
individuals. The Morris James'Tax, Estates & Business Practice is uniquely positioned to
address these uncertain times with proactive and flexible planning aimed at keeping you
ahead of the game.

Wilmington | Newark | Dover | Georgetown | Rehoboth Beach | morrisjames.com
302.888.6800 | @MorrisJamesLLP

BMO Delaware Trust Company is a
proud sponsor of the Delaware Bankers
Association 2022 Trust Conference.

We offer a boutique approach to trust

T h a n |< yO U administration, backed by the experience and
4

strength of our parent company, BMO Financial
Group. To learn more, please contact:

De | a Wa re Ba n ke rS Anne Booth Brockett, President

302-652-4980 | annebooth.brockett@bmo.com

Assocliation

for another informative BMO 2 Wealth Management

BMO Delaware Trust Company

trust conference.

“BMO Wealth Management” is a brand name that refers to BMO Harris
Bank N.A. and certain of its affiliates that provide certain investment,
investment advisory, trust, banking, and securities products and services.
BMO Delaware Trust Company is a Delaware limited purpose trust
company. BMO Delaware Trust Company does not offer depository,
financing, and other banking products, and is not FDIC insured.

Not all products and services are available in every location.
Investment products and services: ARE NOT A DEPOSIT-NOT INSURED
BY THE FDIC OR ANY FEDERAL GOVERNMENT AGENCY-NOT
GUARANTEED BY ANY BANK-MAY LOSE VALUE.

BMO Financial Group is a trade name used by Bank of Montreal.
©2022 BMO Financial Corp. (11/22) 15999399



Aging &
Exploited

The Role of the
Trust & Estate
Professional

to Combat and Respond
to Financial Exploitation

of Older Clients.

by

Regina S. Schoenbery
Associate
Connolly Gallagher LLP

32

Delaware Banker - Fall 2022

s @Q’I
o
=
ﬁl@ N

inancial exploitation of aging and vulnerable adults is among the most

significant challenges facing financial professionals. Attendees at this

year’s Delaware Trust Conference heard compelling comments on this topic

from Dana G. Fitzsimons of Bessemer Trust, who described controversies
involving elder abuse, overreaching, and contested guardianships.

I have seen this exploitation firsthand—and it is what drove me to join the private
sector as a trusts and estates attorney at Connolly Gallagher.

For over a decade, I served as a prosecutor at the Delaware Department of Justice,
specializing in crimes against vulnerable adults and financial exploitation of
impaired adults. For eight years, I also led the office’s Senior Protection Initiative,
going into communities to speak with older adults, law enforcement agencies,
and financial institutions about fraud and scams that target seniors.

I worked on a number of cases as a prosecutor that will stay with me throughout
my career, but some stand out. One matter involved a victim who I will call Julia.
Her late father worked as a painter his entire adult life. Her mother died when she
was very young. Always living beneath his means, Julia’s father was able to leave
his chronically ill, isolated, and shy adult daughter (and only child) a residence in
Brandywine Hundred, and enough money that ensured, with proper management,
that Julia’s needs would be met for the rest of her life. Julia’s father died when she
was 68 years old. Within six years of his death, every dollar was gone.

Julia’s financial advisor made the report to our office that was the impetus for
my involvement. The financial advisor spoke to Julia on numerous occasions
about her withdrawals and their consequences and ultimately felt compelled
to freeze Julia’s accounts. Julia, furious, closed her accounts and stopped her
communications with almost everyone. The advisor, who knew Julia and her
family for decades, was at a total loss for what to do.



The advisor reported that Julia had been taking thousands of
dollars from several IRAs and other investments, purportedly for
home repairs. Then, Julia started taking large amounts of money
to invest in manufactured housing communities in California.
All of these actions were highly unusual for the shy, isolated
Julia. The advisor had a relationship with her long before Julia’s
father died and Julia had always been just as frugal as her dad.
Something was wrong, but Julia was adamant about her desires
for the money.

Upon receipt of the report from Julia’s investment advisor, and
after several members of our team tried to engage Julia without
success, | wrote her a handwritten letter and told her that people
in her life are worried about her, that I know it can be hard to
discuss such personal things, and to call me if she felt like talking.

About three weeks later, Julia called.

She was absolutely desperate. The IRS was garnishing her Social
Security for draining the IRAs without tax withholdings. A
special investigator and I spoke to Julia for over two hours. She
described that all the trouble started with a young man that was
coming around the neighborhood and doing odd jobs for various
neighbors. The man offered to help her with repairs around
the home and he would spend time with her. He developed a
friendship with Julia, and she looked forward to his visits more
than anything in the world.
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While working on her home, the man said he discovered a
family of raccoons living in Julia’s attic and that it would take
about $10,000 to rid the home of the critters and remediate the
damages. Julia ended up spending over $100,000 on the alleged
raccoon infestation. He took down a wall in her master bedroom
and expanded the space, but left most of the work unfinished.
Over the next few weeks, we would learn from Julia that she
gave this man in excess of $1 million. About $150,000 was for a
bogus “investment opportunity” he had for her in California and
the rest went to “home repairs.” Julia’s home was worth about
$350,000 at the time. We had an expert come in and determine
that there was approximately $40,000 of work done to Julia’s
home. Not only had this man taken every penny Julia’s father
saved for her care and quality of life, but she was now left owing
penalties and fees to the IRS. While she once had a home that
was paid for and ample investments and cash, she now had less
than nothing.

When Julia spoke about the man who had come into her life, it
was clear that she was in love. My colleague and I immediately
knew that Julia had not only fallen prey to home improvement
fraud, but to a romance scam, as well. The man was already on
our radar and was recently arrested for defrauding an elderly
woman in an adjacent neighborhood for over $20,000 to
remediate a bogus rat infestation (he had the nerve to leave a box
from a local pet store under her house—we pulled the footage
from the store and there he was, buying rats.)

(continued on p. 34)
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(continued from p. 33)

As we got to know Julia and worked on her case, she began to realize
the extent to which she had been victimized. As we uncovered every
lie her perpetrator fed to her and built our case, we could see Julia’s
shock and disbelief that this had happened at all—it took a deep
physical toll on her. The man convinced Julia that he was in love with
her, and it was a hard day when we disclosed to her our evidence about
his wife and family. All the while, she would play us daily voicemails
of the man calling, asking for more money and growing increasingly

threatening, insisting that she put him on the deed to her home.

Julia is not alone. Around the same time, we were working with a local
man, a retired scientist, who sent over $400,000 overseas in hopes
of claiming a foreign lottery prize. But it was not just strangers—I
routinely worked with older adults whose children and grandchildren
felt entitled to every dime of their loved one’s money, whether or not

the aging adult’s needs were met.

I learned quickly that there is no shortage of bad actors. They are close
to home, over the phone, and lurking within the Internet. Perpetrators,
whether known or unknown to their victims, are convincing,
emotionally abusive, and ready to take everything. They groom their
victims and tell them exactly what to say to family members, financial
professionals, healthcare professionals, and law enforcement. New
reports came to my desk at the Department of Justice almost daily. It
is no wonder that the National Council on Aging estimates that older
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adults are victimized annually out of at least $36.5 billion
dollars.

In 2021, 1T had the opportunity to join Connolly Gallagher’s
trust and estates team. I jumped, excited to focus my energies
on prevention and to explore private remedies for this
financial epidemic.

One of the greatest challenges in elder abuse is that adults
have a right to make their own decisions—even poor ones.
This autonomy is a celebrated hallmark of a free society. But
how do trusted family members, caretakers, and financial
professionals determine when spending decisions cross the
line from free will, to cause for concern, to the need for swift
intervention?

We all understand that estate planning allows us to make
our wishes known in times of good health, or at least sound
mind. Well-drafted documents are also critical evidence of
a testator’s financial goals and desires. These documents
are dated, made in times of capacity, and often contain
statements of intent. They detail to whom we want our most
precious belongings and resources to pass, in what amounts,
and under what conditions. Planning documents are personal
and unique records. When a person has documents in place
for years that name certain individuals, and then there are
sudden drastic changes that include new people and exclude
others, we have a paper record that tells a story over time. I
had more than one prosecution where these documents were
vital evidence.

Planning has the added benefit of reducing isolation. In
my experience, the people most vulnerable to financial
exploitation are lonely and have very few people in their
life with whom to discuss decisions. The scammer over
the phone may have a captive audience, because the adult
has not spoken to anyone else in days or weeks. If there are
trusted financial professionals with whom a potential victim
must engage, it is an added layer of protection—not a bullet
proof vest, but someone from the outside world to say that
something is not right and to offer help.

Every professional in the financial industry should be
aware of the tools Delaware law affords. Hopefully, your
institution has a policy that provides direction if you suspect
that a client is being financially exploited. 31 Del. C. § 3910
empowers financial institutions to implement such policies,
place holds on transactions, and make reports to the DOJ,
Division of Health and Social Services, and other appropriate
institutions. Section 3910 further provides that any person or
entity who makes a good faith report, shall have immunity
from any liability, civil, administrative, or criminal that might
otherwise exist as a result of reporting or holding or not
holding the transaction. There is a similar provision covering
broker-dealers and investment advisors under 6 Del. C. § 73-
307.

I know it was incredibly difficult for Julia’s financial advisor
to freeze Julia’s accounts and lose her as a client for doing
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so, but without that financial advisor making a report, several
plausible and terrible outcomes could have befallen Julia. The
adviser lost a client, but saved Julia’s life.

Julia’s perpetrator ended up serving just about two years in
prison for his crimes. She will never get her money back. But,
Julia now lives with family in New England and is slowly putting
her life back together. While her perpetrator’s accountability
was meaningful, no punishment could make Julia whole, and
two years certainly felt inadequate. As is usually the case with
financial crimes, once the money is taken, it is gone, and there is
very little anyone can do to put the pieces back together again.
Most perpetrators are judgment-proof, and the emotional damage
to victims cannot be undone. The best outcome is prevention and
estate planning is a critical tool.

If you have not dealt with these issues yet, you will. We all need
to be educated on the dynamics and red flags of abuse, so we are
able look for it, know it as soon as we see it, and respond with
swift and appropriate action. The challenges are immense, but
our collective response can save lives.
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Building A Cannabis Road Map

market is the world largest, generating over

$25 billion in regulated sales in 2021 — a figure
expected to reach $40.5 billion by 2025.” However,
cannabis is illegal at the federal level. Unless and
until the SAFE Banking Act becomes law, federal
banking regulators can penalize institutions that
service cannabis-related businesses (CRB). Still,
financial institutions are forging ahead. In September
2022, Cannabis Business Times reported credit unions
are banking 26% CRB, followed by regional banks
and cannabis-focused banks both with 23% of the
market, leaving 31% of the CRB market unserved.
The purpose of this article is to set forth what a bank
needs to consider when deciding whether to enter the
CRB market. Three comprehensive risk assessments
should be completed before building a cannabis road
map. Below are the recommended phases.

B ccording to New Frontier, “The U.S. marijuana

Phase 1: Cannabis Risk Assessment

A comprehensive cannabis risk assessment will

include key facets, such as strategy, market, cost,

community, and opportunity.
* Strategy: According to the American Bankers
Association’s October 2022 consumer survey on
key banking issues, 66% of respondents support
cannabis businesses access to financial institutions
products and services. Strategic risk statements
and questions should align with the institution’s
strategic plan. Assessing CRB against the strategic
plan will provide critical insight into the viability of
cannabis banking.
* Market: Evaluate the market opportunity and
forecasted changes. For example, California has
the most cultivating licenses in the U.S. with 7,548,
followed by Oregon with 1,319 and Colorado with
1,245. States are also granting specialized licenses
to CRB for production, testing, transporting,
retailing and other activities.
» Cost Benefit: Consider operating costs and the
forecasted revenue. Customized risk statements
should include the institution’s fee strategy for
CRB, e.g., application fee, monthly account fee,
deposit fee, and fee to offset infrastructure costs.
* Social Equity Programs: Various states have
developed programs to encourage people convicted
of marijuana crimes to obtain licenses for CRB.
What is the institution’s policy of doing business
with persons having criminal records? Appropriate
risk statements and answers to questions about
each state’s social equity program, the potential
community reinvestment benefit, accountholder
risk, and specialized monitoring must all be
addressed.
* Opportunity: Conservative predictions in 2019
had the U.S. cannabis market growing to $30 billion
by 2025, including cannabis use in cosmetics,
pharmaceuticals, and food and beverage. The

assessment of target customers should include
growers, cooperatives, microbusinesses, medical
providers, product manufacturers, retailers,
transporters, research facilities, independent test
labs, couriers, delivery endorsement providers, and
delivery operators.

A comprehensive cannabis risk assessment will

yield adequate information to assess the bank’s

infrastructure.

Phase 2: Cannabis Infrastructure Assessment
Assessing the infrastructure will highlight the relative
strengths and weaknesses of controls to mitigate risk.
Components included are Board oversight, compliance
management system, business line capabilities, and
related bank resources.
* Board Oversight: The Board must have requisite
knowledge of the SAFE Act, CRB categories,
institution’s risk appetite, regulatory risks, costs,
growth, resources, and governance responsibilities.
* Compliance Management System: will identify
control strength to mitigate risks associated with
CRB services. Risk statements and questions
covered within an enterprise-wide compliance
risk assessment will include a federal and state
regulatory applicability matrix, regulatory change
management, policies, procedures, testing, training,
reporting, third party oversight, and the three lines
of defense.
* Business Line: A dedicated CRB line should be
considered. Specific risk statements and questions
will consider people, processes, and systems. It
will include Hemp, Marijuana and CBD business,
applicable regulations, key performance risk
indicators, as well as credit, legal, reputation,
compliance, liquidity, and operational risks.
* Resources: The focus here is the impact on the
existing infrastructure and the readiness throughout
the CRB journey. The assessment should include a
timeline for the CRB journey.
The infrastructure risk assessment will provide the
foundation for assessment of current products and
services and opportunities for new offerings.

Phase 3: Cannabis Product and Service Assessment
CRB is cash intensive. The product and service
offerings must be customer orientated, transparent
and compliant with applicable law. In highest demand
are deposit accounts, online banking, cash services,
payment services, and loan products.
* Deposit Accounts: As with most businesses,
establishment of deposit accounts is typically
the first banking relationship sought by CRB.
Assessment of deposit products should include
marketing, terms and conditions, enhanced due
diligence, onboarding, real time monitoring and off-
boarding. CRB documentation should be reflective
of the business as there are no historical data of the
CRB transactions.



* Online Banking: Assessment of the extent of online banking usage and
fraud mitigation are two key focus areas.

* Cash Services: CRB are cash intensive businesses. The ability to
make large and frequent cash deposits is important to the business.
Consideration of current and modified cash services is important. The
institution’s infrastructure must be able to support the volume of cash,
enhanced monitoring, and the reporting of additional CTRs and SARs s.
» Payment Services: Assessment of all payment channels and whether
controls are adequate to process secure payments and fight money
laundering are crucial.

* Loan Products: What is the bank’s lending risk appetite? The risk
statements and questions should include current and competitor products
with high interest rates, short terms, and no collateral. CRB applicant
criteria should include personal and business credit history, business
relationships, business duration, criminal record, and whether the owners
are US citizens or permanent residents.

* Training: Create and deliver customized training on CRB, policies,
procedures, and risk management.

* Technology: Schedule technology evaluation, validation, and
adjustments pre- and post-launch of CRB services.

* Reporting: Prepare template reports for enterprise risk, BSA/AML,
and compliance for reporting to appropriate committees and the
Board.

Historically, when California legalized marijuana in 1996 there was no
road map. Since then, we have insight to the regulatory guidelines and
standards for risk and compliance management. Whether an institution
decides to provide cannabis related businesses products and services,
the decision must be well thought out and documented. As banking
continues to evolve, sound risk management discipline comprises more
and more of the playbook for marketplace winners.

Resources
* S&P Global Market Intelligence, September 16, 2022. Cannabis
banking bill gains momentum in Senate, increasing odds of passage.
(New Frontier)
 Cannabis Business Times, September 2, 2022
« Cannabis Business Times, October 28, 2022 — Where Candidates
Stand on Cannabis

Upon completing foregoing risk assessments, if banking cannabis appears
viable, next develop a cannabis road map. If decision is not to bank
cannabis, banking hemp businesses may be an alternative, as hemp is legal
under federal law. Either way, a road map is a prerequisite for market entry.

Phase 4: Cannabis Road Map

Road map key elements:

* Policies: Develop a cannabis policy, update related policies, and obtain
Board approval.

* Procedures: All business lines must draft new procedures representing
procedural mapping.

* Human Resources: Develop employee qualifications and job
descriptions.

* Regulatory Change Management: Update the Regulatory Applicability
Matrix with state cannabis laws and proposed federal and state laws. Plan
for continuous update and method of dissemination.

* Testing: Develop testing and monitoring scripts for the three lines of
defense and an annual cannabis program risk assessment.
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The Calm Before the ERC Compliance Storm

a lifeline for local business entities as they

recover economically from the impact of the
pandemic. Introduced by the CARES Act in 2020,
and updated in 2021 by various legislation, the
program allows eligible business entities to claim
a refundable credit on qualified wages and certain
health insurance costs. For most business and
nonprofit entities, the program coverage period
spans from March 13, 2020, through September 30,
2021.

The employee retention credit (ERC) has been

Eligibility requirements for the ERC program
require employers to:
* Fully or partially suspend operations during
any calendar quarter due to orders from an
appropriate governmental authority limiting
commerce, travel, or group meetings; or
« Experience a significant decline in gross
receipts during the calendar quarter (50% 2020
vs. 2019; 20% 2021 vs. 2019).

Credits are received by filing Form 941-X, Adjusted
Employer’s Quarterly Federal Tax Return. This
process differs from other major pandemic relief
programs, such as the Paycheck Protection
Program, Restaurant Revitalization Funds, and
Shuttered Venues Operator Grants, where business
and nonprofit entities received funding only after
an initial application and a thorough vetting of
eligibility.

The easier path to receive the funds, combined with
aggressive, contingency based service providers,
and a sense of FOMO (fear of missing out) from
businesses and nonprofits is fueling concern at
the IRS. These third parties usually charge fees
contingent on the amount of credit refund. As a
result, a conflict of interest may exist for these third-
party providers that hinders their ability to critically
evaluate eligibility at the business or nonprofit level
and assess the qualification of wages for purposes
of the credit calculation. On October 19, 2022, the
IRS warned employers to beware of third parties
promoting ERC claims and warned that improperly
claiming the credit will result in repayment of the
credit along with penalties and interest.

If easy access to funding and aggressive contingent-
based service providers are concerning to the IRS,
increased resources of money and time make it easy
to predict that a blizzard of ERC compliance audits
is on the horizon. The Inflation Reduction Act
allocated an additional $80 billion to the IRS, with
key policy makers indicating compliance is a high
priority for the utilization of funds. Additionally,
ARPA 2021 extended the statute of limitations for
the ERC from the normal three years to five years.

This is a clear indication that the IRS is expecting to
aggressively enforce the ERC program. While the
IRS never reveals the secrets to their audit selection
process, any computer savvy Gen Z’er can write
an algorithm that evaluates information the IRS
already has on hand from tax filings (revenue 2019-
2021 and total ERC credits received) to identify
organizations whose financial results may imply
they were not eligible to receive the credit.

Due to the complexity of the ERC program,
the focus of IRS audits will vary from entity to
entity and will likely challenge areas such as
gross receipts decline for eligibility purposes,
the definition of qualified wages for purpose of
the credit calculation, aggregation rules, and the
interaction between ERC and PPP (PPP wages used
as the basis for forgiveness are not qualified wages
for ERC purposes). However, due to its interpretive
nature, a higher risk of examination likely exists for
entities that rely on the suspension of operations
eligibility criteria.

On the surface, it appears that any business
or nonprofit with fully or partially suspended
operations due to orders from a governmental
authority would result in eligibility. However, the
IRS subsequently provided clarifying content in
the form of FAQs that limits subjectivity in the
evaluation. Per IRS Notice 2021-20, the mere fact
that an employer must make a modification to
business operations due to a governmental order
does not result in a partial suspension unless it
has more than a nominal effect on operations. The
IRS further states that a portion of operations will
constitute more than a nominal portion if either
the gross receipts from that portion of the business
operations is not less than 10 percent of the total
gross receipts or the hours of service performed
by employees in that portion of the business is not
less than 10 percent of the total number of hours of
service performed by all employees.

The complexity of the program warrants the use
of experts, however, make sure the experts you
engage limit your organization’s risk and provide
an audit-proof paper trail. The most critical
element for business entities to become ERC audit
ready is accepting responsibility for the eligibility
determination process and credit calculation. The
best defense against a future audit ‘storm’ is to
prepare adequate documentation now.
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Why Doesn‘t My Retirement Plan Have ESG?

hat is ESG anyway? ESG investing
Wconsiders nonfinancial factors

such as environmental and social
concerns and corporate governance.
Generally, assets in the form of mutual
funds or exchange traded funds that
invest in ESG strategies have grown
significantly in recent years. Important
factors driving this trend is increasing
concern about climate change and the
political pressures that follow.

In recognition of this trend your advisor
now possesses the ability to provide your
fiduciaries ESG rating analytics generated
by MSCI, one of the leading global
investment research organizations, as
well as other comprehensive qualitative
and quantitative analytical tools. These
research tools guide the selection and
monitoring of your plan’s fund menu
lineup.

A recent Bloomberg Intelligence report
indicates that ESG assets may exceed
$40 trillion by the end of this year and
by 2025 one third of all managed assets
worldwide are expected to be in ESG
strategies. There are now approximately
550 open-end mutual funds and ETF’s
following ESG strategies.

In numerous surveys plan participants
have responded that they are increasingly
concerned about sustainability and
believe that factors beyond traditional
financial  parameters  should be
considered in the investment of their
retirement savings. This is especially true
for younger participants - Millennial’s
and Generation X (people ages 26 to 55).
Notwithstanding the growing interest in
ESG investing, 401(k) plans have been
slow to adopt the concept. Only a small
percentage of assets in 401(k) plans are
currently allocated to ESG strategies.

Not surprisingly those industries whose
values align with ESG investing have
been more willing to embrace the concept.
Many public plans, along plans sponsored
by endowments and foundations, offer
at least one ESG option. However,
Vanguard’s “How America Saves” study
in 2021 revealed that only 13 percent of
defined contribution plans in the private
sector offer an ESG option. The same
study found that only six percent of
participants were utilizing an ESG option
when one was available.

One reason for the reluctance on the
part of plan fiduciaries to adopt ESG
options is the fluctuations the industry
has seen in sub-regulatory guidance
from the Department of Labor over
the past two-plus decades. ESG has
either been slightly in, or out, of favor
depending upon the political party
sitting in office at the Executive level
over the years. The years of back-and-
forth guidance is due to the facts that
Democratic administrations tend to
look favorably on the concept of ESG
investing, while Republicans are more
skeptical.

The most recent proposed regulations
from the Biden Administration’s
Department of Labor published early
last year give a green light to ESG
investing but represent 180 degrees
turn from regulations published in 2020
at the end of the Trump administration.
All this back-and-forth has created
some uncertainty. It is probable that
many plan fiduciaries are postponing
decisions about ESG investing, at least,
until the recent guidance is finalized,
which is expected in December of this
year. And many fiduciaries may abstain
from engaging in ESG talks altogether
given the potential for continued




political uncertainty impacting how the government
views such decision-making into the future.

A second hurdle to the growth of ESG assets in 401(k) plans
is the lack of target date funds and other asset allocation
tools with an ESG approach. In most 401(k) plans, a target
date series is the qualified default investment alternative
and often holds the majority of plan assets. This has become
more true in recent years with the advent of automatic
enrollment. Many participants are now automatically
enrolled into plans and defaulted into a target date series
without taking any action.

Some plan fiduciaries may be quick to adopt a target date
series with an ESG approach once there are more of these
funds with a track record to allow a meaningful comparison.
In the meantime, 401 (k) plans have more exposure to ESG
investing than is apparent at first glance. In a recent Russell
Investment survey, 82% of managers, not following a
stated ESG strategy, responded they take such factors
into consideration in making investment decisions. And
thus perhaps fiduciaries studying their existing investment
menus for ESG impact investing may be the more prudent
course of action over adding explicitly ESG-driven and
marketed securities.
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Estate Tax Update

Travis 6. Maurer
Young Conaway Stargatt & Taylor, LLP

“You now

have additional
time to elect
portability and
capture the
historically high
exclusion amounts
applicable over
the last

few years.”
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Portability Lost? You Now Have More Time

Under Rev. Proc. 2022-32.

ince the passage of the Tax
S Relief, Unemployment Insurance

Reauthorization, and Job Creation
Act 0f 2010, section 2010(c) of the Internal
Revenue Code (the “Code”) has allowed
the personal representative of an estate to
make an election to transfer the decedent’s
unused federal basic exclusion amount to
the decedent’s surviving spouse (which is
currently $12,060,000 for decedent’s dying
in 2022 and set to increase to $12,920,000
for 2023). This unused amount is defined
under section 2010(c)(4) of the Code as
the “deceased spousal unused exclusion
amount” or the DSUE amount.

Under 2010(c)(5) of the Code, the election
to make the DSUE amount available to the
surviving spouse (commonly known as the
portability election) must be made by filing
a federal estate tax return within the time
prescribed by law (including extensions).
Treasury regulations promulgated with
respect to Section 2010 make it clear that
for an estate which is not required to file an
estate tax return because the gross value of
the estate falls below the basic exclusion
amount, the due date to file the return, and
thus to make a portability election, is nine
months from the decedent’s date of death
plus any period covered by an extension.

With many estates no longer required to
file a return due to the significant increase
in the basic exclusion amount over the
last decade (as a result of various pieces
of tax legislation and an annual inflation
adjustment provided under the Code),
the IRS has seen a significant increase in
requests for private letter rulings to grant an
extension of time to file an estate tax return
for the purpose of making a portability
election. Recognizing that many of these
requests were received within a relatively
short period of time after the due date of
the return, the IRS issued Rev. Proc. 2017-
34 adopting a simplified method to make a
portability election even after the statutory
timeframe for filing a return had expired.

Provided that (i) the decedent died after
December 31, 2010, (ii) the decedent was
a citizen or resident of the U.S. at his or
her death, (iii) the decedent was survived
by a spouse, (iv) the executor of the estate
was not required to file an estate tax return
due to the size of the gross estate, and (v)
no return was filed within the timeframe
required under the regulations, the executor
of the estate could make the portability
election by simply filing the estate tax
return within two years of the decedent’s
death and indicating conspicuously at the
top of the return that it was being filed
pursuant to Rev. Proc. 2017-34. In the
event that a return was not filed within the
two-year period, it would still be necessary
to file a request with the IRS for a letter
ruling seeking administrative relief with
respect to the filing deadline.

In order to address the number of letter
ruling requests still being received on the
issue of portability, the IRS recently issued
Rev. Proc. 2022-32, effective July 8, 2022.
This revenue procedure, which supersedes
Rev. Proc. 2017-34, adopts the same
simplified method for making a portability
election while extending the timeframe
for doing so until the fifth anniversary of
the decedent’s date of death. Otherwise,
the same requirements indicated above
continue to apply and the return must now
clearly state that it is “FILED PURSUANT
TO REV. PROC. 2022-32 TO ELECT
PORTABILITY UNDER § 2010(c)(5)
(A).” In the event you or your clients
missed the two-year window under the
prior revenue procedure and did not want
to proceed with a request for a letter ruling,
you now have additional time to elect
portability and capture the historically high
exclusion amounts applicable over the last
few years.
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“The DCF is really great at facilitating contributions from the fund quickly, and it's

nice being able to get the funds to charities that need it on fairly short notice.”
- Dr. Charles Robertson, Charles & Patricia Robertson Charitable Fund
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